
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1911. 



THE ADVOCATE OF PEACE. 



273 



fairly brings it within the scope of a reciprocity tariff 
act or a treaty of reciprocity. 

The Supreme Court of the United States has said, in 
a leading case, with regard to a statute of this character, 
that the President's making such a decision was not 
. legislation, nor an exercise of the treaty-making powers, 
but that he was acting as "the mere agent of the law- 
making department, to ascertain and declare the event 
upon which its expressed will was' to take effect."* 

So here, the treaty, if ratified by the Senate, would 
indeed authorize the Joint High Commission of Inquiry, 
by a decision that was unanimous or nearly so, to deter- 
mine absolutely whether a certain claim was or was not 
justiciable; but the discharge of the function by them 
would be simply the execution of an authority to see 
that the treaty is carried out, according to its true intent 
and meaning. The distinction is between, on the one 
hand, a power to make — or join in making — the law 
(which necessarily calls for the exercise of discretion, 
and a choice between different policies), and, on the 
other hand, acting under and pursuant to the law — that 
is, carrying out an authority conferred by the law- 
making power in order to secure the proper execution of 
the law. 

The door to the negotiation of treaties of this class 
was opened wide by Congress in 1890, by a concurrent 
resolution requesting the President 
"to invite from time to time, as fit occasions may arise, 
negotiations with any government with which the United 
States has or may have diplomatic relations, to the end 
that any differences or disputes arising between the two 
governments which cannot be adjusted by diplomatic 
agency may be referred to arbitration, and be peaceably 
adjusted by such means." 

It seems ungracious for the Senate, after uniting in 
this overture to the world, to insist on so rigid a doc- 
trine as to the delegation of the treaty-making power. 
At bottom, it is the not unnatural outgrowth of the fact 
that the Senate, under our constitutional system, stands 
for the several States, and is really a diet of deputies 
from different political sovereignties, meeting on a foot- 
ing of equality. 

It was given this position to make sure the rights of 
these States respectively, as against any exercise of the 
powers of the United States as a whole. It was not 
given it to reduce the treaty-making power of the United 
States by forbidding them either to agree in advance to 
what they would do in a certain event, or to agree in 
advance to make the decision of some independent tri- 
bunal in effect their decision in determining whether 
that event had occurred. 

Hartford, Conn. 



The regular Peace Sunday, observed now more or less 
for twenty years, comes this year on the 17th of De- 
cember, the third Sunday in the month. It is observed 
not only in this country, but even more generally in the 
churches of England and to some extent in European 
continental countries. Do not confuse this day, which 
is the General Peace Sunday for all the countries of the 
world, with any special peace Sunday which may have 
been announced by single societies for special occasions. 

* Field v. Clark, 143 United States Reports, 649, 692-694. 



The Peace Treaties. 

By John B. Moore, IX. D., Professor of International Law 
in Columbia University. 

From the Independent. 

The framers of the peace pacts concluded with Prance 
and Great Britain on the third of the present month 
(August) are to be congratulated on a notable achieve- 
ment. Negotiated at the same time and being substan- 
tially identical in terms, these treaties, which now await 
the approval of the United States Senate, represent, 
although they originated with the Government of the 
United States, the result of the combined and deliberate 
judgment of the three great powers in whose names they 
were signed, and bear upon their face the marks of a 
wise and sagacious statesmanship. They may on the 
one hand cause a certain disappointment because they 
do not profess more, and they may, on the other hand, 
arouse a certain antagonism because they do not attempt 
less ; but, to the great mass of thoughtful persons, whose 
minds are not prepossessed either by hope or by distrust, 
it is believed that an examination of their provisions - 
will carry the conviction that they are judicious and 
practical measures, well adapted to the attainment of 
the resolve declared in their preamble, namely, that "no 
future difference shall be a cause of hostilities" between 
the contracting parties "or interrupt their good rela- 
tions." 

Let us consider, in the first place, the occasion and sig- 
nificance of the pending treaties. There exist at the 
present time between the contracting parties certain gen- 
eral treaties, concluded several years ago, by which it 
was agreed to refer to arbitration differences of a "legal 
nature, or relating to the interpretation of treaties," 
provided that they did not "affect" the "vital interests, 
the independence, or the honor" of the contracting 
powers, or "concern the interests of third parties." It 
is not my desire to figure as a critic of the treaties of 
which this clause contains the substance. Although 
they tended, in my opinion, to impair the force of the 
Hague convention, I recognize the fact that they were 
advocated and made by men whose abilities and motives 
command the highest respect, and that they were carried 
through, not upon the supposition that they were of 
great intrinsic legal value or by any means to be re- 
garded as final, but apparently upon the theory that the 
cause of arbitration would be advanced, especially among 
nations not supposed to be well inclined toward it, by 
the multiplication of arbitral agreements. Neverthe- 
less, it is obvious that the comprehensive words in the 
clause above quoted are those of exclusion. The general 
who, on placing his troops in position, directed their 
thoughts to retreat by pointing out a way of escape, 
ought not to have been surprised when, as history tells 
us, they promptly took it. To the operation of all laws 
it is admitted that there are certain general exceptions, 
but it is not usual to devote the text of statutes to the 
enumeration of them. Even arbitral awards, no matter 
how absolute may be the terms of the submission, are, 
as publicists well know, open to attack on the ground of 
nullity if they violate certain fundamental principles of 
law or of procedure ; but it is not the custom of nations 
to anticipate in their arbitral agreements the infraction 
of those principles. But, an even more serious objection 
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to the words in question, is that they were far from 
measuring up to the standard of actual practice. If, as 
between the United States and Prance, they constituted 
an anachronism, still more were they open to this objec- 
tion as between the United States and Great Britain, 
who had on various occasions set the high example, sub- 
mitting to arbitral decision questions of grave import. 

When may it not be said, even as to a difference re- 
garding a general question of international law, that it 
does not "concern the interests of third parties" ? Does 
not every dispute involve a question of "honor," if one 
of the disputants sees fit so to regard it? The case of 
the "Creole" was supposed to involve a question of 
honor, and may be said to have done so in a very real 
sense; but, even sixty years ago, after nearly embroiling 
the United States and Great Britain in war, it was dis- 
posed of so quietly by arbitration (by the same mixed 
commission that passed upon and rejected claims on 
account of repudiated bonds of Florida and Texas) that 
the public scarcely learned what eventually became of it. 
When the arbitration of the Alabama claims was first 
proposed, Earl Bussell rejected the proposal, on the 
ground that the controversy involved "the honor of Her 
Majesty's government," of which that government was, 
he declared, "the sole guardian"; and yet, nine years 
later, the very question in controversy was determined 
by the tribunal of arbitration that sat at Geneva. For 
many years the dispute as to the North Atlantic fish- 
eries was (as the writer had some personal reason to 
know) discussed as a subject affecting the national honor, 
but within the past year the fundamental issues have 
been passed upon by the Permanent Court at the 
Hague — an achievement which would have been uni- 
versally agreed to be impossible twenty years ago. 

The existing treaties, therefore, have completely 
ceased to reflect in their terms the standard of what 
has been actually accomplished. Still less do they repre- 
sent existing sentiment as to what should be done in the 
future. Ever since the principle was proclaimed, in 
the Hague convention of 1899, of "extending the em- 
pire of law and strengthening the appreciation of inter- 
national justice" by means of "the general and regular 
organization of the procedure of arbitration," there has 
been on foot an active and world-wide movement to pro- 
vide the means for the regular, permanent, and system- 
atic application of the methods of mediation and arbi- 
tration to the peaceful settlement of international 
disputes. The countries of Central and South America, 
as well as those of North America, are now parties to 
the Hague convention, while the independent States of 
America have, through the International American Con- 
ferences, made additional and comprehensive treaties of 
their own. Consequently the pending treaties, while 
they represent the present standard of actual practice 
among the powers concerned, respond to the demands of 
public sentiment among those powers. 

Let us next consider the subjects to which the pending 
treaties apply. While their object is, as declared in 
their preamble, to prevent hostilities between the con- 
tracting parties, they do not seek to accomplish that end 
by professing to submit all questions to the decision of 
an international tribunal, arbitral or otherwise. They 
provide for two methods of procedure, one of which is 
decisive and the other essentially advisory. The first is 
carried out by means of arbitration ; the second, by means 



of commissions of inquiry. The differences to which 
arbitration is to be applied are those "relating to inter- 
national matters in which the high contracting parties 
are concerned by virtue of a claim of right made by one 
against the other under treaty or otherwise, and which 
are justiciable in their nature by reason of being sus- 
ceptible of decision by the application of the principles 
of law or equity." It is questions such as these, and not 
questions of policy, such as the Tlonroe Doctrine, na- 
tional expansion, and the development of military, naval, 
commercial, or financial power, that the pending treaties 
include ; and it is just such questions as the treaties in- 
clude that the contracting parties, particularly the 
United States and Great Britain, have during the past 
hundred years disposed of by the score under special 
agreements of arbitration, but only after sharp contro- 
versies and numerous suggestions of war. They now 
propose permanently to establish the means of disposing 
of them, without the preliminary quarrels and menaces, 
the consequences of which never could be foreseen. 

The proposed institution of commissions of inquiry, 
the principle of which is derived from the Hague con- 
vention, has a two-fold object: (1) to obtain the prelim- 
inary investigation of questions which it is expected to 
submit to arbitration, and (2) to obtain an investiga- 
tion of any other controversy, even if it is not agreed to 
fall within the scope of the stipulation for arbitration. 
To accomplish either one of these objects, the contract- 
ing parties agree to institute a "joint high commission 
of inquiry," to which each government, unless they 
agree to constitute the commission in another manner, 
is to appoint three of its own citizens. It is expressly 
stipulated that the report of the commission shall not be 
regarded as decisive of the questions submitted to it, 
either as to the facts or as to the law, and is in no way 
to have the character of an arbitral award. To this rule 
there is only one exception, and this is of a limited and 
qualified character. If the contracting parties differ 
as to whether the controversy is a proper subject for arbi- 
tration, they are to submit this question to the joint 
high commission of inquiry; and if all the members of 
the commission but one report that the difference is 
within the scope of the arbitral stipulation, then it is to 
be referred to arbitration "in accordance with the pro- 
visions of the treaty." What, it may be asked, is the 
meaning of this phrase? 

This brings us to the consideration of the full and 
ample manner in which the pending treaties provide for 
the participation of the Senate of the United States in 
their execution. It will be recalled that, in the case of 
the so-called Hay treaties of 1903, it was provided that 
in each particular case there should be concluded "a 
special agreement defining clearly the matter in dispute" 
and "the scope of the powers of the arbitrators." The 
Senate of the United States having substituted the word 
"treaty" for the word "agreement," so as to require in 
each case the advice and consent of that body, the 
treaties were for the time being abandoned. The pend- 
ing treaties expressly stipulate that the special agree- 
ment, which must be made in every case of arbitration, 
shall be made on the part of the United States "by the 
President ... by and with the advice of the Sen- 
ate," the British government reciprocally reserving the 
right to obtain the concurrence of any of its self-govern- 
ing dominions whose interests may be affected. The 
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claims of the Senate are thus fully recognized, even 
where the joint high commission of inquiry may have 
held, by the vote of all or of all but one of its members, 
that a subject is proper for arbitration; for in no case 
can a question be arbitrated under the pending treaties 
without the concurrence of the Senate and its approval 
of the terms of reference. 

Finally, it may be asked, What expectations may be 
formed as to the effect of the pending treaties? It is 
reasonable to assume that they will assure continued 
peace between the contracting parties. This will at 
any rate be their tendency. More than this cannot be 
predicated of any human contrivance. Neither the best 
considered constitutions nor the most firmly established 
judicial tribunals have effectually prevented the out- 
break of civil strife. The American Civil "War took 
place in spite of the Constitution and of the Supreme 
Court. This fact is not, however, an argument against 
the beneficence either of the Constitution or of the Su- 
preme Court. It merely means that emergencies arise, 
that outbursts of feeling take place, which transcend 
and override all artificial barriers. In the abundant 
proofs which history affords of the existence of this 
human possibility, sufficient consolation may be found 
by those who may be apprehensive lest the use of force 
in the world may be too much restrained. Neverthe- 
less, as it is now conceded on all hands that peace rather 
than war is the normal condition of civilized man, and 
that progress toward stable conditions of peace can be 
assured only through the regulated administration of 
justice, international as well as national, the pending 
treaties should be hailed as an evident and enlightened 
advance in that direction. 



President Taft's Pleas for the Treaties. 

Prom the Address of the President to the Methodist 

Chautauqua, Mountain Lake Park, Md., 

August 7, 1911. 

Treaties with England and France are of the utmost 
importance, not in the actual prevention of war between 
those countries, because the danger of such a cataclysm 
as that is, thank God, most remote, but they are most 
important as steps toward the settlement of all inter- 
national controversies between all countries by peace- 
able means and by arbitration. The fact that two great 
nations like Great Britain and the United States, or like 
France and the United States, should be willing to sub- 
mit all controversies to a peaceful and impartial tri- 
bunal cannot but work for righteousness among the 
nations, and for a willingness on their part to adopt the 
same means for the settlement of international disputes. 
To have these treaties not ratified, therefore, by the 
Senate of the United States, or to have any hesitation 
and discussion of a serious character in respect to them, 
would halt the movement toward general peace which 
has made substantial advance in the last years. To 
secure the ratification of the treaties, therefore, appeal 
must be made to the moral sense of the nation. This 
movement has attracted the attention not only of Eng- 
land and of France, but of all the countries of Europe 
and of the Orient. It is not too much to hcpe that 
there are a number of others who will be willing now to 
sign the same kind of treaties as those already made, 



and that we may ultimately have a network of such 
agreements making long strides toward universal peace. 

From the President's Address to the Veterans of the 
Q. A. R. at Rochester, N. Y., August 23, 1911. 

Objection has been made that under the first section 
of this treaty it might be claimed that we would be 
called upon to submit to arbitration the Monroe Doc- 
trine, our right to exclude foreign peoples from our 
shores, or the question of the validity of the Southern 
bonds issued in reconstruction days. These suggestions 
have nothing in them. The question of the Monroe 
policy is not a justiciable one. It is one of purely gov- 
ernmental policy, which we have followed for a century, 
and which the countries of Europe have generally ac- 
quiesced in. Certainly with respect to this very matter 
Sir Edward Grey, the Secretary of State for Foreign 
Affairs, has announced publicly that the Monroe policy 
could not be disputed by them under this treaty and 
would not come within its terms. With respect to the 
exclusion of immigrants, it is a principle of interna- 
tional law that each country may allow those to come 
to its shores whom it chooses to have admitted to the 
country and may reject others, and that this is a subject 
of democratic policy which no foreign country can in- 
terfere in, unless it is covered by a treaty, and then it 
may become properly a question of treaty construction. 
But in the absence of a treaty it is not an arbitrable 
question. With reference to the right to involve the 
United States in a controversy over the obligation of cer- 
tain Southern States to pay bonds issued during recon- 
struction which have been repudiated, it is sufficient to 
say that such a question would not come within the 
treaty, for the treaty only affects cases hereafter arising, 
and the cases of the Southern bonds all arose years ago. 

Prom the President's Address Before the American Bar 
Association, Boston, August 31, 1911. 

We have negotiated two treaties, one with France 
and one with England, and we have constituted two 
tribunals. First, a tribunal of arbitration pure and 
simple, to decide justiciable questions, and they are 
defined to be questions requiring for their solution prin- 
ciples of law and equity, including both domestic and 
international law. To the second tribunal, a Joint 
High Commission, consisting of three representatives 
of the two parties, is committed not only the negotia- 
tion and recommendation in an advisory capacity as to 
controversies arising, but also a power of final decision 
by a vote of five to one as to whether questions in re- 
spect to which the parties differ as to their justiciable 
character are justiciable and come under the first section 
of the treaty. Now, I state this just for the purpose 
of appealing to lawyers. The majority of the Com- 
mittee on Foreign Belations in the Senate has said that 
to enter into an agreement of this sort by the Senate is 
for the Senate to delegate some powers that were con- 
ferred upon it by the Constitution. Well, there were 
not any more powers conferred by the Constitution 
upon the Senate with reference to making treaties than 
there were upon the Executive. I think that is pretty 
plain, because the Executive has to initiate, and, of 
course, has to agree to the treaties before they can go 
into force. Now, my proposition is this: that if the 
Senate has power to make an agreement which shall 



